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I.   SYNOPSIS OF THE JUDGMENT RENDERED IN THE 

CASE OF DR. W, 2 BVC 3/07, 2 BVC 4/07 

 

Background: 

 

The Federal Constitutional Court of Germany rendered a 

judgment on 03.03.2009 which examined the legality of the 

operation and deployment of EVMs (Nedap electronic voting 

machines of Type ESD1 hardware versions 01.02, 01.03 and 

01.04, as well as of Type ESD2 hardware version 01.01) in 

Germany. The Court ultimately held that the manner in 

which the machines deployed were being used violated the 

public nature of elections as envisaged in the German 

Constitution which prescribed that all essential steps and 

procedures of an election are subject to the possibility of 

public scrutiny/examinibility unless other constitutional 

interests justify otherwise. It further held that when EVMs 

are deployed, it must be possible for the citizen to check the 

essential steps in the election act and in ascertainment of the 

results reliably without special expert knowledge. 
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How the machines operated: 

 

The voting machines were controlled via a microprocessor and 

a software program. The votes cast were exclusively stored on 

an electronic storage medium and were counted electronically 

by the voting machine at the end of the election day. After the 

electronic ascertainment of the results, the voting machine 

showed the total votes cast for the respective candidates; the 

results could be printed out via a printer that was integrated 

into the voting machine. The software program which 

controlled the registration of the vote/ballot and the 

ascertainment of the results was to be found on two electronic 

storage modules which were installed in the device under a 

screwed-on cover and were secured by two seals applied by the 

manufacturer. The votes cast at the voting machine – 

including the linkages (first vote and connected second vote) – 

were stored on a removable cassette-like storage medium – the 

so-called vote storage module, also referred to as “electronic 

ballot box”. The data of the voting slips, the attribution of the 

individual keys to the electoral proposals, as well as the date 

of the election and the polling station, were also stored on the 

vote storage module. 

 

 



All India Professionals’ Congress 

Lucknow Chapter 
 

 
 

 4 

The voting machines were linked with a control unit on the 

returning committee’s table. The control unit showed the 

returning committee the casting of the votes by the respective 

voter such that the display of the number of voters increased 

by one. After the voter had cast his or her votes, the voting 

machine was blocked for further balloting until the returning 

committee released it for the next voter.  

 

The votes were exclusively recorded on an electronic storage 

medium after the ballot. Neither the voter nor the returning 

committees, nor the citizens present in the polling station, 

were able to check whether the votes cast were recorded by the 

voting machines without falsification. Using the display on the 

control unit, the returning committees could only recognize 

whether the voting machines registered a ballot, but not 

whether the votes were recorded by the voting machines 

without changing the content in any way. The voting machines 

did not provide a possibility to record the votes independently 

of the electronic record on the vote storage module enabling 

the respective voter to check his or her ballot. 
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Arguments of the complainants: 

 

It was argued on behalf of the complainants that if voting 

machines were deployed, it was possible to preserve the public 

nature of elections in an election with the use of voting slips if 

equivalent and publicly verifiable control mechanisms existed, 

such as a paper record of the votes cast printed by the voting 

machine which the voter could inspect. Corresponding control 

possibilities were however said not to be available to the public 

in deployment of the Nedap voting machines. 

It was said not to be possible for the public to check the 

trustworthiness of the software installed in the voting 

machines. The examination by the Physikalisch-Technische 

Bundesanstalt and the type approval were said not to have 

taken place publicly; also, the voting machines were said not 

to be made available to the interested public for independent 

examination. The source code software of the voting 

machines was said not to be open. Ultimately, it was said 

also not to be possible to examine whether the copies of the 

software used in the polling stations were identical to the 

sample examined by the Physikalisch-Technische 

Bundesanstalt and whether they were free of manipulations. 

The particular danger in computer-controlled voting machines 

was said to lie in the fact that elections could be much more 
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effectively influenced via manipulation of the software by the 

device manufacturer than in ballot box elections. For instance, 

it was possible for a faulty software to allot a certain share of 

the votes cast to a certain party regardless of the election 

decision by the respective voter or for the total votes cast to be 

divided among the parties standing for election according to a 

set proportion.  Each sub-act of vote registration was not 

transparent.  

 

An evaluation of the votes cast that was verifiable by the 

public was said not to be possible because the individual votes 

could not be physically recorded. The state election authorities 

had relinquished control over the entire course of events, 

including the technical details.   

 

The voting machines could be manipulated by the votes cast 

for an electoral proposal being altered prior to their storage, so 

that they would be stored on the vote storage module as votes 

cast for another party. This was said not to require any 

knowledge of the list place of the party or of the candidate. A 

further manipulation variant was said to consist in already 

providing for a preset percentage final result for a specific 

electoral proposal prior to commencement of the elections 

without this coming to light in a test election.  A person with a 
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modicum of technical knowledge could exchange a storage 

medium within less than five minutes after brief training; 

someone with experience could have affected a swap in about 

one minute. Manipulations to the hardware were also simple 

without this being identifiable by any testing procedure used 

or proposed by Nedap or by the Physikalisch-Technische 

Bundesanstalt. 

 

Discussion on legal aspects: 

 

The public nature of elections was held to be a fundamental 

precondition for democratic political will-formation. It was held 

that it ensured the correctness and verifiability of the election 

events, and hence created a major precondition for the well-

founded trust of the citizen in the correct operation of the 

elections. The public nature of the election procedure covered 

the electoral proposal procedure, the election act (broken 

regarding the ballot by the secret nature of elections) and the 

ascertainment of the election result. 

 

Only by the possibility of monitoring whether the elections 

comply with the constitutional election principles was it 

possible to ensure that the delegation of state power to the 

people’s representation, which forms the first and most 
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important part of the uninterrupted legitimisation chain of the 

people to the bodies and office-holders entrusted with state 

tasks, did not suffer from a shortcoming.   

 

It was held that each citizen must be able to comprehend and 

verify the central steps in the elections reliably and without 

any special prior technical knowledge. 

 

Principle of the public nature of elections: 

 

The principle of the public nature of elections required that all 

essential steps in the elections were subject to public scrutiny 

unless other constitutional interests justify an exception. 

Particular significance was attached to the monitoring of the 

election act and to the ascertainment of the election result. 

 

An election procedure in which the voter could not reliably 

comprehend whether his or her vote was correctly recorded 

and included in the ascertainment of the election result, and 

how the total votes cast were assigned and counted, excluded 

central elements of the election procedure from public 

monitoring, and hence did not comply with the constitutional 

requirements. 
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Whilst manipulations or election falsifications were held to be 

virtually impossible in classical elections with voting slips 

under the conditions of the valid provisions, including the 

provisions on the public nature of elections – or at least were 

only possible with considerable effort and with a very high risk 

of discovery which had a preventive impact. The scope of the 

election errors which were caused by alterations and 

malfunctions of a single software program affecting multiple 

devices was even wider. It was held that it was unviable that 

the voter was exclusively informed by an electronic display 

that his or her ballot had been registered. It did not facilitate 

sufficient monitoring by the voter. Equal viability was also held 

to apply to the election bodies and to interested citizens. 

 

The mechanism in place only permitted examination whether 

the voting machine had processed as many votes as voters 

have been admitted to operate the voting machine in the 

elections.  

 

Legally permissible alternative: 

 

It was observed that transparency and verifiability for instance 

would be possible with the deployment electronic voting 

machines which print out a visible paper report of the vote 
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cast for the respective voter, in addition to electronic recording 

of the vote, which could be checked prior to the final ballot 

and then collected to facilitate subsequent checking. (usage of 

a digital pen was also suggested)   

 

It was observed that alternative suggested did not violate the 

principle of secret elections as the principle only guaranteed 

that the voter alone was aware of the content of his or her 

election decision, and obliged the legislature to take the 

necessary steps to protect the election secret. 

  

II.     Operation of EVMs In India 

 

Indian voting machines use a two-piece system with a 

balloting unit presenting the voter with a button (momentary 

switch) for each choice connected by a cable to an electronic 

ballot box. An EVM consists of two units, control unit and 

balloting unit. The two units are joined by a five-meter cable. 

The control unit is with the presiding officer or a polling officer 

and the balloting unit is placed inside the voting compartment. 

Instead of issuing a ballot paper, the officer in- charge of the 

Control Unit will press the ballot button. This will enable the 

voter to cast his vote by pressing the blue button on the 

balloting unit against the candidate and symbol of his choice.   
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III.    Decision in Subramanian Swamy v. 

Election Commission of India, (2013) 10 SCC 

500 

 

The Supreme Court in the case of Subramanian Swamy 

had observed as hereunder:-  

“29. From the materials placed by both the sides, we 

are satisfied that the “paper trail” is an 

indispensable requirement of free and fair elections. 

The confidence of the voters in the EVMs can be 

achieved only with the introduction of the “paper 

trail”. EVMs with VVPAT system ensure the accuracy 

of the voting system. With an intent to have fullest 

transparency in the system and to restore the 

confidence of the voters, it is necessary to set up 

EVMs with VVPAT system because vote is nothing 

but an act of expression which has immense 

importance in democratic system.  

30. In the light of the above discussion and taking 

notice of the pragmatic and reasonable approach of 

the ECI and considering the fact that in general 

elections all over India, the ECI has to handle one 
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million (ten lakhs) polling booths, we permit the ECI 

to introduce the same in gradual stages or 

geographical-wise in the ensuing general elections. 

The area, State or actual booth(s) are to be decided 

by the ECI and the ECI is free to implement the same 

in a phased manner. We appreciate the efforts and 

good gesture made by the ECI in introducing the 

same.  

31. For implementation of such a system (VVPAT) in 

phased manner, the Government of India is directed 

to provide required financial assistance for 

procurement of units of VVPAT.  

32. Before parting with the case, we record our 

appreciation for the efforts made by Dr. Subramanian 

Swamy as well as the ECI, in particular Mr. Ashok 

Desai and Ms. Meenakshi Arora, learned senior 

counsel for the ECI.  

33. With the above directions, the appeal and the 

writ petition are disposed of. No separate order is 

required in the applications for intervention. Both 

sides are permitted to approach this Court for further 

direction(s), if need arises.” 
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The Supreme Court had categorically directed the 

Election Commission of India to incorporate Voter Verifiable 

Paper Audit Trail (VVPAT) to the Electronic Voting Machine 

voting process following several political parties urging that 

the viability of incorporating VVPAT to the EVM voting 

process. The Supreme Court while observing the same, was 

pleased to order that the same be implemented in a phased 

manner with a direction to the Union of India to release funds 

to the Election Commission to implement its orders. 

 

 

IV.   PROCEEDINGS IN RESHMA VITALBHAI PATEL 

 

The Petitioner, Reshma Vitalbhai Patel, had approached 

the Gujarat High Court vide Writ Petition (PIL) No. 72 of 2017 

in the light of various accusation made by several political 

parties regarding tampering and the lack of transparency of 

the voting process as carried out by the deployment of the 

EVMs and also as to how after a categorical direction of the 

Supreme Court in the case of Subramanian Swamy, despite 

passage of four years, no concrete steps had been taken by the 

Election Commission of India in compliance of the same. The 

Petitioner had prayed that a writ be issued directing the 
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Election Commission of India and the Election Commission, 

State of Gujarat to implement the VVPAT voting mechanism in 

the then upcoming Assembly Elections of 2017 in the State of 

Gujarat or otherwise to use ballot paper to ensure 

transparent, free and fair election in the state of Gujarat.  

The High Court of Gujarat, without even entering into the 

merits of the case, dismissed the writ petition at the stage of 

notice. 

The Petitioner thereafter approached the Supreme Court 

by filing Petition for Special Leave to Appeal (C) 

No.13598/2017 which was disposed off vide order dated 

09.08.2017 by the Supreme Court relying upon the counter 

affidavit filed by the ECI wherein it had stated that pursuant 

to release of the requisite funds by the Government of India on 

19.04.2017, the Election Commission of India had published a 

Status Paper on EVMs and VVPATs on its website dated 

09.05.2017, wherein inter-alia, the commitment to 100% 

coverage of VVPATs in all future elections was reiterated. It 

was further stated that after the conclusion of the EVM 

challenge on 03.06.2017, the Election Commission of India 

had issued a Press Note on 03.06.2017 itself, wherein it 

reiterated its commitment to hold all future elections 

mandatorily with VVPATs.  
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V.   ONGOING PETITIONS 

 

 Ataur Rehman v. Election Commission of India and 

Another, Writ Petition (Civil) No. 209/2017, the Petitioner has 

prayed:- 

i) that the Election Commission be directed to stop 

the use of Electronic Voting Machine without 

VVPAT forthwith and be directed to use ballot 

paper in any forthcoming elections until EVMs are 

equipped with the provision of VVPAT; and  

ii) to direct the Election Commission under the 

supervision of the Supreme Court set up the high 

level enquiry to find out anywhere in any 

constituency if the EVMs are hacked manipulated 

or tampered with to restore the faith of the people 

in sanctity of the elections.  

 

This petition was thereafter connected with Bahujan 

Samaj Party v. Union of India And Others, Writ Petition 

(Civil) No. 225 of 2017 which has now become a bunch matter 

and is presently pending before the Supreme Court. 

    

  



All India Professionals’ Congress 

Lucknow Chapter 
 

 
 

 16 

VI. CONCLUSION  

 

The present write up sought to look at the decision 

penned down by the German Supreme Court in the case of Dr 

W., where the Court ultimately held that the manner in which 

the EVMs deployed were being used violated the public nature 

of elections as envisaged in the German Constitution which 

prescribed that all essential steps and procedures of an 

election are subject to the possibility of public 

scrutiny/examinibility unless other constitutional interests 

justify otherwise.  

 

Thereafter the position of law and status of legal 

proceedings in India with respect to the issue of EVMs and 

VVPAT was also looked at. 

 

The Indian Supreme Court has already directed the ECI 

to ensure that EVMs are accompanied with VVPAT mechanism 

and the ECI has given an undertaking before the Supreme 

Court assuring a 100% commitment to the deployment of 

EVMs with VVPAT for all future elections.  

 

 It is however pertinent to mention that as per rule 

56D(2) of the Conduct of Election Rules, 1961 it is up to the 
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discretion of the returning officer to either allow or reject an 

application for counting of the VVPATs which are printed after 

a voter casts his or her vote in the EVM. It was argued that the 

vesting of the said discretion is a stumbling block in the 

conduct of free and fair elections and rendered the entire 

purpose of VVPATs otiose and the same was challenged in the 

case of Manubhai Chavada, Writ Petition (Civil) No 1012 of 

2017. The Supreme Court subsequently dismissed the said 

petition without assigning any reasons.  

 

     It is however germane to mention that in case a 

discrepancy is found between the counting of the paper slips 

(VVPATs) and the votes displayed by the EVM, as per rule 

56D(4)(b) the result would be amended as per the paper slips 

count.  

     It is noteworthy that as per regulation 22.13 of the 

Manual on Electronic Voting Machine and VVPAT, 2017 after 

the entries, which are made in the result sheet of election, are 

announced by the returning officer, any candidate, or in his 

absence, his election agent or any of his counting agents may 

apply in writing to the returning officer to count the printed 

paper slips of the VVPAT unit in respect of any polling station 

or all polling stations, giving the reasons for such requests.  
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     The regulation further provides that on such an 

application being made, the returning officer shall pass a 

speaking order on whether the counting of paper slips shall be 

done or not. It is germane to note that the said regulation 

imposes an obligation upon the Returning Officer to give due 

consideration to the following while passing his order 

regarding the request for count paper slips:-  

i. Whether the total number of votes polled in that polling 

station is more or less than the margin of votes between 

winning candidate and candidate making the application,  

 

ii. Whether EVM met with any defect and was replaced at 

that polling station during poll,  

 

iii. Whether there was any complaint about VVPAT not 

printing the paper slips or complaints under rule 49MA 

by any voter, in that polling station during the poll.  

It appears that the recording of the aforementioned 

findings by the returning officer have been made mandatory so 

as to ensure that she/he exercises discretion judiciously. 

However, what makes the said regulations and rules illusory is 

the fact that there appears to be no specific provision by 

means of which the order rejecting a request for counting of 
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VVPAT paper trails can be challenged in a court of law. Given 

the absence of the same the successful possibility of a further 

challenge to an election by means of an election petition on the 

above count may be greatly diminished.  

 

That apart having left the counting of the paper slips 

(VVPAT) to the discretion of the returning officer and having 

not made the same mandatory in itself negates the purpose of 

and is antithetical to the spirit and concept of having VVPATs.  

 

   It is also relevant to point out that the principle that 

justice must not only be done but must also appear to be done 

is a cardinal principles of administrative law. The acts of 

executive authorities should not only be fair but they should 

also seem to be fair and should be capable of view by the eyes 

of the public at large. It is important that tangible vote 

counting which can be mandatorily accessed in a transparent 

and simple manner by the public and contesting parties 

should be put in place, especially given the widespread nature 

of illiteracy and general ignorance of major sections of the 

Indian society. This would enhance the quality of our electoral 

process and ultimately end up enhancing the quality of 

democracy.  

 


